56                                LAW OF CONTRACTS.
failure to build the second would not "operate to destroy the value of the first; whereas a contract to build a house is an entire contract, since the building would not be serviceable until fully completed.
The degree of failure to perform, as in the case of agreements by contractors and builders, which will operate to discharge a contract on the part of the owner, must be determined by the court or by a jury. In general any substantial failure to perform an indivisible contract will operate to discharge the contract. If, however, the work done or goods delivered are accepted and used, the law will create a new and implied contract on the part of the recipient and beneficiary, by which the party supplying the service or goods can recover a fair price for the same. Such recovery, however, not being under the contract or in accordance with its terms.
A failure in minor details does not, as a rule, dUeharge the contract, but simply furnishes to the other party the right to obtain damages to the extent of the failure. It h very important to note, however, that such failures which give to the injured party only the right to recover damages must he in their nature insignificant, and of small relative importance, not in any sense going to the root of the matter or affecting the value of the parts which have been satisfactorily performed. The law is very severe in enforcing agreements literally and fully, especially where departures have been made intentionally and perhaps against the protest of the other party. In surh cases even small failures to comply may be con.sidcrecl as a discharge of the contract. Where the contractor has evidently acted in good faith, much larger failures to perform may be rrnirdied by a payment of damages instead of operating to disrharge the entire contract.
When a failure to perform pertains to work whirh must either be accepted and used, or removed at great expense, as where a structure is built upon the owner's land, if such .struct-